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TITLE 47
NUISANCES
Chapter 1. Brothels, 47-1-1 to 47-1-8.
2. Abandoned Horses, 47-2-1 to 47-2-7.
t '

CHAPTER 1
BROTHELS
Section 47-1-1.
47-1-2.
47-1-3.
47-1-4.
47-1-5.
47-1-6.
47-1-7.
47-1-8.

Declared a nuisance-Abatement.
Injunction-Notice
to owner of premises.
Evidence-Dismissal
of action-Costs.
Proceedings
for contempt.
Order of abatement-Execution-Sale
of personal
ing.
Proceeds of sale-Disposition.
Bond to secure abatement-Procedure.
Permanent
injunction-Fine.

property-Padlock-

47-1-1. Declared a nuisance-Abatement.-Whoever
shall erect, establish, maintain, use, own or lease any building, structure
or place, for
the purpose of lewdness, assignation or prostitution is guilty of nuisance,
and such building, structure or place, and the ground itself, in or upon
which such lewdness, assignation or prostitution
is conducted, permitted
or carried on, and the furniture, fixtures and musical instruments therein
and the contents thereof are declared a nuisance, and shall be enjoined and
abated as hereinafter provided.
History: L. 1913, ch. 99, § l; C. L. 1917,
§ 4275; R. S. 1933 & C. 1943, 64-1-1.
Comparable Provisions.
Idaho Code 1947, § 52-103 ( defining nuisance injurious
to public morals
as a
"moral nuisance");
§ 52-104 (conducting
of place for purpose of prostitution,
commonly called house of ill-fame, is "moral
nuisance"); § 52-105 (building or place in
which house of ill-fame is conducted
or
kept, and furniture
and movable contents
thereof, are a "moral nuisance").

Iowa Code 1950, § 99.1 (similar;
pertains also to gambling and "pool selling").
Montana
Rev. Codes 1947, § 94-1002
(building or place used for purpose, inter
alia, of lewdness, assignation,
or prostitution is a nuisance).

Collateral References.
N uisauce~·61.
66 C.J.S. Nuisances § 45.
Disorderly houses, 17 Am. Jur. 103, Disorderly Houses § 1 et seq.

47-1-2. Injunction-Notice
to owner of premises.-Whenever
a nuisance
as defined in this chapter is kept or maintained, or exists, the county
attorney or any citizen of the county may maintain an action in equity
in the name of the state of Utah, upon the relation of such county attorney
or citizen, to perpetually
enjoin such nuisance, the person or persons
conducting or maintaining the same and the owner or agent of the building
or ground upon which it exists; provided, that when the owner or agent
is not in the actual possession of the premises he shall have, before an
action is brought under this chapter against him or affecting his real
estate, notice in writing of the existence and nature of the nuisance, and
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he shall have a reasonable time after service of such notice in which to
abate the nuisance. In such action the court, or a judge thereof, shall
upon the presentation of a complaint therefor alleging that the nuisance
complained of exists, allow a temporary writ of injunction without bond, if
it shall be made to appear to the satisfaction of the court or judge that
such nuisance exists, by evidence in the form of affidavits, depositions,
oral testimony or otherwise, as the complainant may elect, unless the
court or judge, by previous order, shall have directed the form and manner
in which it shall be presented. Three days' notice in writing shall be
given the defendant of the hearing of the application, and if then continued at his instance, the writ as prayed for shall be granted as a matter
of course. When an injunction has been granted it shall be binding on
the defendant throughout the judicial district in which it was issued, and
any violation of the provisions of the injunction herein provided for shall
be a contempt as hereinafter provided.
History:
L. 1913, ch. 99, § 2; C. L. 1917,
§ 4276; R. S. 1933 & C. 1943, 64-1-2.

Compa.rable Provisions.
Idaho Code 1947, § 52-403 (court may
issue temporary writ of injunction, without bond).
Iowa Code 1950, §§ 99.2, 99.3, 99.12 (similar).
Montana
Rev. Codes 1947, § 94-1004
(temporary
writ of -injunction may be is·
sued).
Cross-Reference.
Injunction,
78-35-1 et seq.

Decisions from other Jurisdictions--Iowa..
In proceedings
for the abatement
of
premises used for prostitution,
as a nuisance, the nuisance may be abated and
the building closed 1·egardless of knowledge by the owner of the same, because the
statute does not impose a penalty or punishment, but operates to prevent the maintenance of the nuisance in the future;
and there are prnvisions for opening of the
building, under certain conditions, and by
giving bond to prevent a. contiuuance of
the nuisance.
State
ex rel. Woodbury
County Anti-Saloon League v. Cla1·k, 189
Iowa 492, 178 N. W. 419.

47-1-3. Evidence-Dismissal of action-Costs.-In
such action evidence
of the general reputation of the place shall be admissible for the purpose
of proving the existence of the nuisance. If the complaint is filed by a
citizen, it shall not be dismissed except upon a sworn statement made by
the relator and his attorney setting forth the reasons why the action
should be dismissed, and the dismissal approved by the county attorney
in writing or in open court. If the court is of the opinion that the action
ought not to be dismissed, it may direct the county attorney to prosecute
the action to judgment, and, if the action is continued for more than one
term of court, any citizen of the county or the county attorney may be
substituted for the relator and prosecute the action to judgment. If the
action is brought by a citizen and the court finds there was no reasonable
ground or clause therefor, the costs mey be taxed to such citizen.
History: L. 1913, ch. 99, § 3; C. L. 19-17,
§ 4277; R. S. 1933 & C. 1943, 64-1-3.

tion therein on part of owners, lessors,
lessees, users and persons in possession.

Comparable Provision.
Iowa Code 1950, §§ 99.14, 99.15, 99.16,
99.17 (similar; evidence of general reputation of the place is "competent"
for
purpose of proving existence of nuisance
and is prima facie evidence thereof and
of knowledge, acquiescence and participa-

Collateral References.
Nuisance~84.
66 C.J.S. Nuisances

§ 133.

Disorderly character of house as affected
by the number of females who reside
therein or i-esort thereto for immoral purposes, 12 A. L. R. 529.
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47-1-4. Proceedings for contempt.-In case of the violation of any injunction granted under the provisions of this chapter, the court, or a
judge thereof, may summarily try and pm1ish the offender. The proceedings shall be commenced by filing with the clerk of the court an information, under oath, setting out the facts constituting such violation, upon
which the court or judge shall cause a warrant to issue, under which
the defendant shall be arrested. The trial may be had upon affidavits, or
either party may demand the production and oral examination of witnesses.
A party found guilty of contempt under the provisions of this section shall
be punished by a fine of not less than $200 nor more than $1000, or by
imprisonment in the county jail not less than three nor more than six
months, or by both such fine and imprisonment.
History:

L. 1913, ch. 99, § 4; C. L. 1917,

§ 4278; R. S. 1933 & C. 1943, 64-1-4.
Comparable Provisions.
Idaho Code 1947, § 52-408 (similar
to
first sentence herein).
Iowa Code 1950, §§ 99.18, 99.19, 99.20
(substantially
the same).

Cross-Reference.
Contempt, 78-32-1 et seq.
Collateral References.
Nuisance~86.
66 C.J.S. Nuisances

§ 135.

47-1-5. Order of abatement-Execution-Sale
of personal propertyPadlocking.-If the existence of the nuisance is established in an action
as provided in this chapter, an order of abatement shall be entered as a
part of the judgment in the case, which order, shall direct the removal
from the building or place of all fixtures, furniture, musical instruments,
and movable property used in conducting the nuisance, and shall direct
the sale thereof in the manner provided for the sale of chattels under
execution, and shall further direct the effective closing of the building
or place against its use for any purpose, and the keeping of it so closed
for a period of one year, unless sooner released. If any person shall
break and enter or use a building, structure or place so directed to be
closed, he shall be punished as for contempt as provided in the preceding section. For removing and selling the movable property the officer
shall be entitled to charge and receive the same fees as for levying upon
and selling like property on execution; and for closing the premises and
keeping them closed a reasonable sum shall be allowed by the court.
History: L. 1913, ch. 99, § 5; C. L. 1917,
§ 4279; R. S. 1933 & C. 1943, 64-1-5.
Comparable Provisions.
Idaho Code 1947, § 52-406 ( decree pe~petually restraining
maintenance
of nmsance, and from using building for period
of one year; and order of abatement must
issue as part of decree directing
sheriff
to remove iixturns and movable property
and to sell same, and to keep place closed
for period of one year).
Iowa Code 1950, §§ 99.21, 99.22, 99.23
(similar; applicable both to action under
statute under consideration,
and also to
criminal proceeding).
Montana Rev. Codes 1947, § 94-1007 (includes similar provision).

Cross-References.
Sales on eviction, 78-23-4.
Sheriffs' fees, 21-2-4.
Decisions from other Jurisdictions-Iowa.
The legislature
did not intend to forfeit personal property, innocent in itself
and belonging to third persons who possessed no guilty knowledge of its illegal
use.
State
ex rel. Woodbury
County
Anti-Saloon League v. McGraw, 191 Iowa
1090, 183 N. W. 593.
Collateral References.
Nuisancecg::::,85.
66 C.J.S. Nuisances
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47-1-6. Proceeds of sale-Disposition.-The
proceeds of the sale of the
personal property shall be applied in payment of the costs of the action
and abatement, and the balance, if any, shall be paid to the defendant.
History: L. 1913, ch. 99, § 6; C. L. 1917,
§ 4280; R. S. 1933 & C, 1943, 64-1-6.

Collateral References.
Nuisance~88.
66 C.J.S. Nuisances

§ 137.

47-1-7. Bond to secure abatement-Procedure.-If
the owner appears
and pays all costs of the proceeding and files a bond, with sureties to be
approved by the clerk, in the full value of the property, to be ascertained
by the court, or in vacation by the clerk, auditor and treasurer of the
county, conditioned that he will immediately abate the nuisance and prevent the same from being established or kept therein within a period of
one year thereafter, the court or the judge may, if satisfied of his good
faith, order the premises that have been closed under the order of abatement
to be delivered to the owner, and the order of abatement may be canceled
so far as the same may relate to said property; and, if the proceeding is an
action in equity and such bond is given and costs therein paid before
judgment and order of abatement, the action shall be thereby abated as to
the building only. The release of the property under the provisions of
this section shall not release it from any judgment, lien, penalty or liability
to which it may be subject by law.
History:
L. 1913, ch. 99, § 7; C. L. 1917,
§ 4281; R. S. 1933 & C. 1943, 64-1-7.

been guilty of any contempt of court in
the proceedings").
Iowa Code 1950, § 99.26 (similar).

Comparable Provisions.
Idaho Code 1947, § 52-409; Mont. Rev.
Codes 1947, § 94-1009 (similar;
applicable
if owner of building
or place "ha.s not

Collateral References.
Nuisanee.~84.
66 C.J.S. Nuisances

§ 129.

47-1-8. Permanent injunction-Fine.-Whenever
a permanent injunction issues against any person for maintaining a nuisance as herein provided for, or against any owner or agent of the building kept or used
for the maintenance of such nuisance, all parties found guilty of maintaining such nuisance, or assisting to maintain such nuisance by furnishing
or letting such building for the maintenance thereof, or otherwise, shall
be punished by a fine of not more than $1000 each. The payment of such
fine shall not relieve the person or persons from any other penalties provided by law.
History:
L. 1913, ch. 99, § 8; C. L. 1917,
§ 4282; R. S. 1933 & C. 1943, 64-1-8.
1.

Constitutionality.
This section, in so far as it provided for
imprisonment,
authorized
court in equity
proeeedings
to impose jail sentenc.e and
hence was unconstitutional
in that it violated Const. Art. I, §§ 10, 12. State ex
rel. Pincock v. Franklin,
63 U. 442, 226
P. 674.
Fine authorized
by this section is not
punishment
imposed aft.er commission of

crime, but it is a payment
exacted for
doing an act prohibited by law, and hence
contention
that seet.ion was unconstitutional
in injunction
proceeding
against
liquor nuisance.
on ground that it per·
mitted imposition of punishment in equity
proceeding,
was without merit. State ex
rel. Pincock v. Franklin,
63 U. 442, 226
P. 674.
Collateral References.
Nuisance~86.
66 C.J.S. Nuisances
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ABANDONED HORSES
Section 47-2-1.
47-2-2.
47-2-3.
47-2-4.
47-2-5.
47-2-6.
47-2-7.

e

f
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"Abandoned
horse" defined.
"Open range" defined.
Abandoned
horses on open range a nuisance.
Elimination
by county commissioners-Notice
Elimination
by county commissioners-Method.
Owners may repossess-Damages-Taxes.
Elimination
from p1·ivate property on request.

of intention.

· 47-2-1. "Abandoned horse" defined.-The term "abandoned horse" as
used in this chapter means any horse, ass, mule or other animal of the
genus equus, unbranded, or, if branded, that has escaped assessment for
taxation for the year next preceding the killing of such animal as hereinafter provided for, and running at large upon the open range of this
state, and includes a foal running with a dam coming within the above
definition. An animal not bearing a decipherable brand recorded in the
officeof the recorder of marks and brands shall be deemed unbranded.
History:

L. 1927, ch. 69, § 1; R. S. 1933

& C. 1943, 64-2-1.

1. Federal action under statute.
Where federal regulation
provides that
where the charge is unlawful
grazing of
livestock on a federal range the federal
agents must first give notice to owner to
remove such livestock and such regulation
authorized resort to local procedures
only
if such notice is not complied with, there
was no authority
for federal
agents to

impound
and destroy horses of Indians
found on public lands under these statutes,
until the federal
regulations
had been
complied with and the federal government
was liable under the tort claims act for
such action. Hatahley
v. United States,
351 U. S. 173, 100 L. Ed. 1065, 76 S. Ct.
745.
Collateral References.
Nuisance~61.
66 C.J.S. Nuisances

§ 75.

47-2-2. "Open range" defined.-The
term "open range" means all land
not privately owned, and includes all roads, outside of private inclosures,
used by the public, whether the same have been formally dedicated to the
public or not.
History:

L. 1927, ch. 69, § 2; R. S. 1933

& C. 1943, 64-2-2.

Collateral References.
Nuisance~60.
66 C.J.S. Nuisances

§ 75.

47-2-3. Abandoned horses on open range, a nuisance.-It shall be unlawful for any person to suffer or permit any abandoned horse to run at
large upon the open range, and every abandoned horse is declared to be
a public nuisance and a public menace, and is condemned subject to the
right of its owner to reclaim it under the conditions hereinafter provided.
History:

L. 1927, ch. 69, § 4; R. S. 1933

& C. 1943, 64-2-3.

Collateral References.
Nuisance~61.
66 C.J.S. Nuisances

47-2-4. Elimination by county commissioners-Notice

§ 75.

of intention.-

The boards of county commissioners may provide for the elimination of
abandoned horses in the respective counties in the following manner :
They shall cause notice to be published at least once a week for three
successive weeks in some newspaper of general circulation published in
the county, and such notice shall also be posted in at least five public
places outside of the county seat on public highways in such county, and
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in three public places at the county seat, one of which shall be at the
front door of the courthouse. The notices posted outside of the county
seat shall be posted not less than two miles apart, and all posted notices
shall be posted at least thirty days before the date which the county
commissioners shall fix for the beginning of the elimination of abandoned
horses from the range in such county as hereinafter provided. If no newspaper is published in the county, publication in a newspaper shall not be
required.
Such notice shall be substantially in the following form:
Notice is hereby given that in accordance with the provisions of law
the board of county commissioners of -······•···-···-··············•····•··•···-········· County,
Utah, will proceed to eliminate abandoned horses from the open range
in said county, and that beginning on the ............ day of ············-·--··--···········"
19 ........ , a drive will be held, and all abandoned horses running upon
the open range will, under the direction and supervision of the county
commissioners, be eliminated. All owners of horses running upon the open
range are hereby given notice to file with the board of county commissioners a description of such horses, and the brands or marks thereon.
Dated this ····•··-·····-·-········ day of ····-·•-··-···•-···-···-···-·-·-····,19 ........ .
By order of the board of county commissioners of ......................................
County, Utah.
County Clerk.
History:
L. 1927, ch. 69, § 5; R. S. 1933
& C. 1943, 64-2-4.

Collateral References.
Nuisancee,;,78.
66 C.J.S. Nuisances

§ 108.

47-2-5. Elimination by county commissioners-Method.-The
manner
and method of eliminating abandoned horses from the open range shall
be in the discretion of the board of county commissioners, and it shall be its
duty to so eliminate abandoned horses, using the means most effective and
economical under the circumstances. The board may, in its discretion, sell
all captured horses.
History:
L. 1927, ch. 69, § 6; R. S. 1933
& C. 1943, 64-2-5.

47-2-6. Owners may repossess-Damages-Taxes.-Any
person owning
any horses which are running at large in any county in which the board
of county commissioners has given notice of intention to make a drive, as
provided in this chapter, may within thirty days after the posting or the
first publication of the notice mentioned in section 47-2-4 file with the
board of county commissioners a description of such horses claimed by him,
giving the marks and brands, if any, which appear thereon, and, if the
board of county commissioners shall take into its possession any horses
so claimed, it shall by registered letter addressed to the owner or claimant
of such horses notify him that the same may be claimed within ten days
from the mailing of such notice; and such owner or claimant shall be
permitted upon application to the board to take possession of such horses
upon payment of the expense of caring for the same from the date of
capture. If any horses are killed by the county commissioners under the
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prov1s10nsof this chapter, a description of which has been reported by
the owner thereof to the board, and ownership of such animals can be
satisfactorily established, such. owner shall receive as damage therefor
a sum not exceeding $10 for each animal; provided, that he has paid all
taxes assessed against said animal; provided further, that payment of such
claims may be made only from proceeds of sales of captured horses.
History: L. 1927, ch. 69, § 7; R. S. 1933
& C. 1943, 64-2-6.

Compiler's Note.
The reference in this section to "section
47-2·4" appeared in Code 1943 as "section 64-2-4."
1. Destroyed animals.
Award of damages for destroyed animals
without consideration of replacement
cost

was error. United
F. 2d 920, 923.
In arriving at
destroyed animals,
sider evidence of
animals, together
which go to make
States v. Hatahley,

States

v. Hatahley,

257

a fair market value of
the court should conthe availability
of like
with all other elements
up market value. United'
257 F. 2d 920, 923.

47-2-7. Elimination from private property on request.-Abandoned
horses may be eliminated from privately owned land by the board of
county commissioners in the same manner as from the open range when
requested so to do by the owner of such land.
History:

L. 1927, ch. 69, § 2; R. S. 1933

& c. 1943, 64-2-7.
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